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NEWS FROM WASHINGTON

Afier arelatively quiet August recess, the nation’s capital
1s once again a flurry of activity as Congress debaltes some
of the most difficult legislation pending for this session.
Unformnately, many of the most contentious bills under
consideration, Labor-Health and Human Services (“TIHS™)
appropriations, managed care reform, Medicare reform,
and medical records privacy, are those which will have
the greatest impact on health care providers across the
country.

Extent of Medicare Reform Unclear

Congress is expected to take up some legislative changes
to Mcdicare before it recesses in early November; how-
ever, the extent of the proposal is not known. Medicare
providers, including the Association of Pain Management
Anesthesiologists, have been petitioning Congress to re-
pair overzealous and dangerous cuts to the Medicare pro-
gram imposed by the Balanced Budget Act 6f 1997, Origi-
nal estimates predicted that the BBA would decrease
Medicare spending by $115 billion over five years; how-
ever, more recent estimates released by the American
[ospital Association, MedPAC, and the Congressional
Budget Office suggest spending is reduced significantly
more.

Earlier this summer, the Administration released a com-
prehensive Medicare reform proposal which provided for
$7.5 million over ten years to supplement providers hurt
by the BBA spending cuts and a prescription drug ben-
efit. A bill based on the White House proposal, but with
even greater financial relief for providers than the $7.5
million originally proposed, may be introduced soon.
Meanwhile, Senate Finance Committee Chairman Will-
1am Roth (R-Del.) has stated that he will propose a pack-
age of BBA adjustments to improve equity to providers
and protect availability of Medicare + Choice plans. In
addition, Roth has called upon HCFA to implement sev-
eral regulatory changes he believes would relieve the pres-
sures of the BBA without new legislation. The most im-
portant suggestion put forth by Roth for AOPMA mem-
bers, 15 a recommendation that HCFA postpone imple-
mentation of Ambuiatory Surgery Center payment policy
changes until the 1999 industry survey is incorporated into
the system.

Thanks to Allison W Shuren, Attorney at Arcnt Fox for this
article. For further information contact. Allison Shuren, c-mail:
ShurenA@arcentfox com, phone: 202-775-5712

AOPMA Attends Lewin Group Meeting on Refinement
of Practice Expenses RVUs

On September 15, 1999, AOPMA attended the “Informa-
tional Meeting on Practice Expense Data Refinement Is-
sues” held by the Lewin Group (*Lewin”) at the request
of the Health Care Financing Administration (“HCFA™).
The Lewin Group holds a one year contract with HCFA
to make recommendations on methods to refine imple-
mentation of a full resource-based reimbursement for phy-
sicians across specialities. Much of Lewin’s work will
focus on methods to improve the reliability and validity
of AMA’s Socioeconomic Monitoring System (“SMS™)
data used by HCFA in determining practice expense
(“PE”) reimbursement under the Medicare physician fee
schedule. The SMS data is based on an annual survey of
aggregate practice expenses for clinical and administra-
tive staff, supplies, and office overhead collected by the
AMA.

The purpose of the meeting was for the Lewin Group to
outline the scope of its contract with HCFA and to present
several of Lewin’s preliminary recommendations regard-
ing the existing SMS data and supplementary surveys per-
formed by individual specialty groups. Approximately
forty individuals attended the meeting representing phy-
sician specialty groups, nurses, nurse practitioners, psy-
chologists, chiropractors, physician assistants, the AMA,
the SMS survey team, and HCFA.

Among the most significant issues for pain management
specialists raised at the meeting were Lewin’s recommen-
dations regarding improvement of the reliability of SMS
PE data and performance of supplementary surveys by
mdividual specialty groups.

In order to improve the reliability of the SMS data Lewin
suggested that HCFA, among other things, (1) design a
method to carve out the practice expense dollars a prac-
tice receives for services rendered and directly billed to
Medicare by nonphysician providers, (2) require SMS re-
spondents to use the PE worksheet and to link the num-
bers they submit to tax information in order to improve
the accuracy of the information collected, and (3) clarify
the defimtion of “hours worked” by physicians which used
to calculate a practice’s costs.

As for supplementary surveys, Lewin expressed its belief
that in order for supplementary data collected by indi-
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vidual speciality groups to be useful it must be derived
from a survey uniform to the SMS survey. Indeed.
Lewin’s recommendation to HCFA is that the same SMS
data collection tool, methodology, and SMS contractor
be used for any supplementary surveys. As a result,
specialty groups such as AOPMA, that wish to provide
HCFA with more specific data regarding the practice
expenses associated with their services in order 1o re-
ceive more equitable payment will be forced to fund a
separale data collection. Lewin's position raised tre-
mendous concern from meeting attendees because it in
effect creates a two-ticred system whereby speciality
practitioners not adequately represented in the SMS data
will have to pay to have sufficient data collected to in-
dividualize their PE costs, whereas others practitioners
will not.

[ewin slated to have preliminary recommendations on
the SMS data and supplementary surveys to HCFA by
September 24, 1999 and a final report to HCFA by May
2000. Lewin suggested 1t may convene another public
forum during the fall/winter to discuss outstanding is-
sues.

Markup of Labor-Health and Human Services
Appropriations Bill Held But October 1st Fiscal
Year Deadline Looming

With less than seven days before the start of the 2000
fiscal year, both the House of Representatives and the
Senate are scrambling to complete work on thirtcen
appropriations bills and avoid a government shut-down.
On September 23rd, exactly enc week before the Octo-
ber 1st deadline, the House Appropriations Subcom-
mittee on Labor, HHS and Education finally ratified a
draft Labor-HHS spending bill. The bill, approved on
a party-line vote and laden with forward-funding de-
vices to avoid busting spending caps imposed by the
1997 Balanced Budger Act, increases spending for the
National Institutes of Health, cuts support or delays re-
leasing funds for many fundamental job training and
employment aid programs, and rescinds billions of dol-
lars promised to state welfare programs. Early reports
suggest bitter response to the measure, particularly the
changes in education funding and state’s ability to con-
trol their own welfare programs. No date has been set
as of yet for the Senale to take up the measurc. If nec-
essary, the House is expected to take up a continuing
resolution during the final days of September that will
allow the government to continue running from the
October 1 deadline through October 29th under 1999
budget guidelines should the 2000 appropriations are
not completed.

Liability Issues Continue to Bog Down Advancement
of Patients Rights Bill

Despite a tentative schedule for a floor vote on patients
rights legislation during the week of October 4th, House
Republicans remain divided over the degree of legal li-
ability of health maintenance organizations for patient
injury. Nearly all of the 211 House Democrats, at least
40 of the 222 House Repubiicans, and the medical com-
munity has come out in support of some form of legal
accountability for HMOs but the majority leadership in
both the House and Senate, the business community, and
health insurers disfavor legislation that grant patients any
new rights to sue health plans. In an effort to chill grow-
ing support for the “Bipartisan Consensus Managed Care
Improvement Act of 1999 (H.R. 2723) introduced ear-
lier this session by Charles Norwood (R-GA) and John
Dingell (D-Mich}, which permits patients to sue their
health plans for injuries, the Republican leadership tasked
Tom Coburm (R-Okla) and John Shadegg (R-Ariz) to draft
an alternative managed care bill over the August recess.
The Coburn/Shadegg bill {H.R. 2824} also has drawn
strong criticism from the majority, however, because.
while it places greater restrictions on HMQ liability than
the Norwood-Dingell bill, 1t does permit patients to suc
an HMO in limited circumstances. H.R. 2824 protects
employers from lawsaits based on denial of benefits, ex-
cept in situations where the employer directly participated
in a benefit decision that led to injury. Nevertheless, em-
ployer special interest groups are denouncing the hill and
stepping up efforts along with insurers to defeat advance-
ment of any managed care reform. Meanwhile, House
Majority leader Armey (R-Texas) announced he will co-
sponsor a third bill, details of which have yet to be re-
leased, being drafted by Rep. Boehner (R-Ohio).

August 1999 Medical Records Privacy Deadline Missed
Congress missed the August 21, 1999 deadline it imposed
upen itself to pass comprehensive medical records pri-
vacy legislation triggering the go ahead for the Secretary
of Health and Human Services to begin work on regula-
tions to protect electronic medical records. Nonetheless,
the Secretary along with many patient and health care pro-
vider advocacy groups continue to urge Congress to pass
legislation in this area. Among the issues holding up ad-
vancement of any bill are the rights of minors to protect
the release of their medical records, the extent of liability
for improper disclosure, and employer access to employee
personal health information. Reportedly, congressional
staff in both the House and Senate are continwing to press
forward. Chairman Thomas of the Subcommittee on
Health of the House Ways and Means Committee is ex-
pected to introduce a bill soon, and Chairman Jeffords of
the Senate Health, Education, Labor and Pensions Com-

mittee may have a draft ready for markup in early Octo-
ber.
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