
Ethical and legal considerations in pain management typically relate to 2 issues. The 
first refers to pain management as a human right. The second involves the nature of 
the patient-physician relationship as it relates to pain management. Although pain 
physicians often like to think of pain management as a human right, it remains diffi-
cult to support this position as a point of law or as a matter of ethics. Medical organi-
zations generally do not define pain management as a specific duty of the physician, 
apart from the provision of competent medical care. To date, neither law nor ethics 
creates a duty of care outside of the traditional patient-physician relationship. Absent 
a universal duty, no universal right exists. Pursuing pain management as a fundamen-
tal human right, although laudable, may place the power of the government in the 
middle of the patient-physician relationship. Despite apparent altruistic motives, at-
tempts to define pain management as a basic human right could have unintended 
consequences, such as nationalization of medicine to ensure provision of pain man-
agement for all patients.
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“The relief of suffering, it would appear, is considered one of the primary ends of 
medicine by patients and lay persons, but not by the medical profession.” (1)
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The intersection of law and ethics holds little 
interest largely due to a lack of conflict. 
Congruence presents few interesting 

situations. Divergence produces qualitatively more 
interest yet fewer answers. When ethics, the personal 
moral compass, conflicts with law, then physicians must 

assess not only patient interest but the level of personal 
and professional risk. Ethical and legal considerations 
in pain management typically relate to 2 issues. The 
first is pain management as a right. The second relates 
to the nature of the patient-physician relationship 
with specific regard to pain management.
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Clinical Practice “should apply to all clinical disciplines 
engaged in pain therapy” but does not specifically ad-
dress pain management (5).

In contrast, the mission statement of ABPM “is 
to serve the public by improving the quality of Pain 
Medicine” (6). Associated goals and objectives focus 
on the duties of the organization to assure the quality 
of diplomates. No explicit reference is made to pain 
management for individual patients.

ASIPP has 3 relevant documents. The ASIPP by-
laws, in part, delineate the society’s purpose as:
a. To promote the development and practice of safe, 

high quality, cost effective interventional pain 
management techniques for the diagnosis and 
treatment of pain related disorders, and to ensure 
patient access to these interventions.

b. To preserve and increase reimbursement for inter-
ventional pain management techniques.
…

j. To provide the best possible interventional pain 
management (7).
The ASIPP mission statement further indicates 

that its mission is “to promote the development and 
practice of safe, high quality, cost-effective interven-
tional pain management techniques for the diagnosis 
and treatment of pain and related disorders, and to 
ensure patient access to these interventions” (8). Pa-
tient access to interventional pain management has 
required lobbying efforts to maintain CMS reimburse-
ment for pain procedures.

The World Medical Association (WMA) offers The 
International Code of Medical Ethics (“WMA Code”) 
(9) and The Declaration on the Rights of the Patient 
(“WMA Declaration”) (10). The WMA Code, like the 
AMA Principles, does not require specific therapy, 
including pain management, beyond acting “in the 
patient’s best interest” and referring to another physi-
cian when “treatment is beyond the physician’s capac-
ity.” In contrast to most of the other codes the WMA 
Declaration defines an “entitlement” of patients to 
“relief of his/her suffering according to the current 
state of knowledge” (10). However, the bulk of rel-
evant medical ethics authority offers little support for 
specific pain management beyond that encompassed 
by good medical care. 

LegaL RequiRements

The law related to pain management provides a 
larger volume but only slightly greater clarity of di-
rection than published ethical principles. In general 

Ethics and law rarely lead to divergent conclu-
sions. More frequently law or ethics will offer only si-
lence regarding a point of concern in patient care. We 
examine the issue of law and ethics from the perspec-
tive of patient rights for pain management.

ethicaL RequiRements

Elements of Ethics
Ethics provides a general framework for examining 

the moral life (2). The definition raises the more dif-
ficult question of morality. “[M]orality refers to norms 
about right and wrong human conduct that are so 
widely shared that they form a stable (although usu-
ally incomplete) social consensus” (2). Medical ethics, as 
regards physicians consists of those physician behaviors 
not compelled by a regulatory or legislative body.

Early childhood, life, and educational experiences 
give fundamental calibration to our moral compass. In 
professional life physician organizations promulgate 
codes of ethics. Many of these codes refer directly to 
the American Medical Association (AMA) (3). Pain-re-
lated organizations with ethical codes or guidelines 
include The American Pain Society (APS), The Ameri-
can Society of Anesthesiologists (ASA), The American 
Society of Interventional Pain Physicians (ASIPP), and 
The American Board of Pain Medicine (ABPM).

Ethical Codes
The AMA Principles of Medical Ethics (“AMA Prin-

ciples”) does not specifically address pain manage-
ment (3). The AMA Principles do require competence 
(Principle I) and respect for patient rights (Principle 
IV). These principles compel pain relief, personally or 
through referral, only as a component of competent, 
respectful care, not independently. The AMA Principles 
also require honesty in all professional interactions 
(Principle II) as well as emphasizing the primacy of the 
responsibility for the patient (Principle VIII). These last 
2 principles assume significance in valid informed con-
sent and require disclosure or resolution of conflicts 
of interest (3). 

The ASA, which includes pain physicians, explicitly 
incorporates the AMA Principles into the organiza-
tion’s “Guidelines for the Ethical Practice of Anesthesi-
ology” (4). The ASA Guidelines contain additional an-
esthesia-specific responsibilities. None deal specifically 
with pain management.

The Ethical Principles of the APS also adopt the 
AMA Principles. The Ethical Principles for Pain-Related 
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laws fall into one of 3 categories: 1) A law compels a 
particular behavior under certain circumstances. 2) A 
law may prohibit a particular behavior under certain 
circumstances. 3) A law may leave discretion to the 
physician or may provide only ambiguous direction. 
The first 2 types of regulations do not simply repre-
sent opposite heads of the same coin, except when 
there exists only a single alternative to clinical care. In 
fact, the regulations relate predominantly to payment 
and reporting requirements rather than actual clini-
cal care. State governments and agencies accomplish 
this function through direct control by promulgating 
statutes and agency regulations as well as limitations 
on funding. The last category tends to cause more dif-
ficulty because of the absence of bright line clarity for 
the physician. In any of these cases the first question 
that must be asked is “What does pain management 
mean?” The second question is “Does the law require 
me to manage pain?” The third and final question is 
“Are there any limitations?”

The first question is quickly resolved. For our pur-
poses, we consider pain management to consist of 
specific therapy for an underlying pathophysiology. 
This causes little difficulty for most physicians because 
pain is a common symptom prompting the patient to 
seek medical attention. Moreover, the doctor usually 
seeks an underlying etiology of the pain. We also dis-
tinguish pain management from pain relief. Safe pain 
relief may not always be achievable or consistent with 
good medical care outside the bounds of the “double 
effect.” 

Pain without clear etiology presents more difficul-
ty because it reduces therapy to symptom palliation. 
Risk management, in the form of minimizing patient 
complications or reduction of physician liability, may 
predominate. In these cases, therapeutic endpoints 
become indistinct. The ability to estimate risks and 
benefits declines as patient credibility and subjectiv-
ity replace objective data. Physicians, other than pain 
specialists, often become uncomfortable treating pain 
without a clear diagnosis. 

Federal Law
A wide variety of federal and state agencies have 

the authority under the appropriate administrative 
procedures act to regulate health care in some man-
ner (11). The best known agency is probably the Cen-
ters for Medicare and Medicaid Services (CMS), a divi-
sion of the Department of Health and Human Services 
(HHS). CMS administers Medicare (11). CMS permits 

payment for a wide variety of pain services. Yet even 
CMS does not compel therapy. In fact, its role as payer 
provides a restriction to access. Demand by CMS or any 
payer for evidence of therapeutic efficacy forces phy-
sicians to make evidence-based choices and may de-
prive patients of potentially beneficial therapies. Yet 
even agencies such as CMS do not require pain man-
agement except in a few circumstances. 

The federal government has a long history of 
prosecuting under the False Claims Act those physi-
cians and health care entities that fail to provide ser-
vices CMS views as included in the services paid for 
by CMS. Anytime CMS expects pain management, fail-
ure to provide the expected therapy may constitute 
fraud. Therefore, in cases such as hospice care that 
traditionally include pain management as a compo-
nent of palliative or end-of-life care, failure to provide 
sufficiently comprehensive care precludes legitimate 
compensation.

The Food and Drug Administration (FDA) may 
limit care through the approval process of drugs and 
medical devices. CMS may control access by limiting 
payment. However, The Drug Enforcement Agency 
(DEA) indirectly limits pain therapy through registra-
tion of physicians and monitoring of prescribing prac-
tices. The DEA was created by executive order and is 
charged primarly with enforcing the Controlled Sub-
stance Act (12,13). The DEA mission statement starts 
with “The mission of the Drug Enforcement Adminis-
tration (DEA) is to enforce the controlled substances 
laws and regulations of the United States….” Nothing 
in the DEA mission statement relates to assuring ade-
quate pain management or access to controlled drugs 
for individual patients. Quite the contrary, the DEA 
exposes physicians to substantial criminal and civil li-
ability. In short, the DEA exists to prosecute those who 
illegally distribute controlled substances.

In 2007, the United States prosecuted Dr. William 
Elliot Hurwitz on 45 counts of drug trafficking. The 
jury convicted him of 16 counts and acquitted him of 
17. U.S. District Judge Leonie M. Brinkema dismissed 
the remaining 12 counts. His conviction and sentence 
of 4.5 years followed months of testimony (14). In re-
sponse to Hurwitz, “DEA Administrator Karen P. Tandy 
said, ‘DEA remains committed to striking a balance be-
tween promoting pain relief for patients in need and 
preventing abuse of pain medications. There has been 
no change in our enforcement strategy, and doctors 
should remain confident in their ability to treat pa-
tients in pain. On the other hand, for doctors like Dr. 
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Hurwitz, DEA will not shy away from its enforcement 
policies.’” (15). 

Few physicians understand the intricacies of Hur-
witz’s conviction. However, lack of knowledge does 
not prevent physicians from using Hurwitz as a reason 
to avoid narcotic prescribing. Tandy’s assertions offer 
little assurance in a situation with such high stakes, 
especially while the DEA indicates approximately 120 
active criminal prosecutions of physicians (16). 

In spite of Hurwitz’s high profile there appears to 
be very little risk from appropriate prescribing of con-
trolled drugs by state agencies (17,18). Even if eventu-
ally acquitted, investigation and indictment may cause 
irreversible harm to one’s reputation and financial 
hardship without the possibility of recovery.

Returning to the previous questions we find that 
no Federal law requires the treatment of pain. The 
only exception might be circumstances under which 
pain management is considered an integral compo-
nent of the services rendered. Regarding limitations, 
insight and caution must guide the practice of pain 
management to avoid damage to reputation and fi-
nancial devastation from unnecessary scrutiny by Fed-
eral agencies.

State Law
Many states have some form of “pain control act 

”(19). Generally such acts protect physicians caring for 
patients with pain as long as the patient meets enu-
merated criteria and the physician acts in compliance 
with the act. The model act requires compliance with 
the “Comprehensive Drug Abuse Prevention and Con-
trol Act of 1970 ( 21 U.S.C. §§ 801 et seq. [or applicable 
state statute])”(19). Such statutes offers little or no 
protection to physicians such as Hurwitz, charged by 
the federal government. 

Every state in the United States has an agency 
charged with licensing physicians and regulating the 
quality of medical care for the citizens of the state. 
Each of these agencies has, as an integral part of its 
mission, the protection of the citizens of the state. 
With variable stringency the state agency assesses and 
enforces standards of good medical practice. As an 
example, The California Medical Board, which is not 
significantly different from other states, has the fol-
lowing mission statement:
 The mission of the Medical Board is to protect 

healthcare consumers through the proper licens-
ing and regulation of physicians and surgeons and 

certain allied healthcare professions and through 
the vigorous, objective enforcement of the Medi-
cal Practice Act, and, to promote access to quality 
medical care through the Board’s licensing and 
regulatory functions. (20). 
The California Board’s mission statement neither 

specifically addresses nor compels pain management, 
other than to the extent that failure to provide pain 
management deviates substantially from quality care. 
We chose California so that we may examine it more 
closely below.

Common Law
The common law presents the most compelling 

source of legal obligation for physicians. The doctor-
patient relationship finds its origin on contract law 
principles (21). Traditionally, the relationship requires 
physician and patient consent. Typically, a patient 
seeks a physician’s care and the physician generally 
accepts the patient. Neither the patient nor the physi-
cian expressly defines the contours of the agreement. 
Although informal, each party to the contract incurs 
certain obligations. This informal agreement suffices. 
Consent need not be expressed (22). The patient sub-
sequently expects the physician to act according to 
known legal and ethical principles — possibly includ-
ing the AMA Principles. Absent some explicit delinea-
tion to the contrary the patient’s expectations seem 
intrinsically reasonable.

Maintenance of the ongoing physician-patient 
relationship rests partly on fulfillment of contractual 
duties. Yet the principles of agency law compose the 
bulk of the legal basis for the ongoing relationship. 
The physician-patient relationship should be fiduciary 
in nature. The physician/fiduciary should act strictly 
on behalf of the patient/principle. The law generally 
requires the highest standards of care from fiduciary 
relationships. Fiduciary relationships require that the 
physician not profit from the relationship beyond the 
compensation defined for the services rendered. A fi-
duciary must disclose conflicts of interest. A fiduciary 
should receive expressed consent for any activity de-
rived from the relationship that profits the fiduciary or 
compromises the patient’s interest. Agency principles 
demand physician behavior similar to but less rigorous 
than the ethical codes discussed above. 

Agency principles may have more usefulness be-
cause they create clearer rules. The AMA Principles 
require that the physician “regard responsibility to 
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the patient as paramount” but specifies “while caring 
for the patient” (Principle VIII) (emphasis added) (3). 
Strictly interpreted, the AMA Principles do not require 
disclosure of physician self-interests that are neither 
adverse nor detrimental to the patient’s interest. In es-
sence, any incidental secondary gain derived from the 
physician-patient relationship is permissible. 

AMA Principle II presents the only limitation to 
this interpretation. AMA Principle II requires profes-
sionalism and honesty in all professional interactions. 
This requires, at best, that a physician disclose non-
detrimental secondary gain. The patient need not 
consent to the physician’s incidental gain. Further, the 
AMA principles do not prohibit subjugation of the 
patient’s interests to those of the physician’s after the 
conclusion of the physician-patient relationship.

If the physician acts as a fiduciary, the physician 
must receive consent to derive additional benefit from 
the physician-patient relationship beyond the agreed 
compensation. Using the attorney-client relationship 
as a model, a substantial portion of the fiduciary duty 
should survive termination of the relationship. Not all 
physicians consider themselves morally or ethically su-
perior to attorneys but few probably consider them-
selves inferior. 

A fiduciary relationship imposes a higher and ar-
guably clearer standard. In essence if the physician de-
rives anything of value, beyond common knowledge, 
as a result of the relationship, disclosure to the patient 
is required. Some benefits are within the common 
knowledge. For example, the benefit to the physi-
cian of additional referrals as a result of good patient 
care need not be disclosed. Further, patient consent is 
likely required.

The contractual nature of the physician-patient 
relationship imposes powerful duties on the physi-
cian. Within the therapeutic dyad of the patient-phy-
sician relationship, the duties are legally enforceable. 
The courts generally enforce the duties as negligence, 
most commonly malpractice (23). Legal action may 
also arise as negligent or intentional infliction of emo-
tional distress if physician conduct is especially egre-
gious (24,25). These cases foretold the first California 
suit against a physician for failure to manage pain.

In February of 1998, the Eden Medical Center in 
Castro Valley, California, admitted William Bergman 
under the care of Dr. Wing Chin. Bergman, an 85-year-
old smoker, complained of severe pain. Details of his 
hospitalization and care remain disputed. His history 

and subsequent studies raised a strong suspicion of 
lung cancer. Bergman declined additional studies and 
was discharged. He died within one week of discharge 
to hospice care. The malpractice suit against Chin was 
dismissed. The hospital settled with Bergman’s fam-
ily. The family successfully sued Chin under California’s 
Elder Abuse and Dependent Adult Civil Protection Act 
(25,26). 

The decision against Chin seems modest com-
pared to a prior case in which the estate was awarded 
15 million dollars ($15,000,000) as a result of a nurses 
decision to “under-medicate” a terminally ill nurs-
ing home patient (26). Bergman’s family was initially 
awarded 1.5 million dollars ($1,500,000) but the ver-
dict was eventually reduced to $250,000 through the 
application of California’s malpractice cap. Bergman 
has enormous potential for persuasive precedential 
value. Bergman in combination with James sends a 
clear message that civil courts can determine whether 
a provider meets a duty of care for an identified pa-
tient (24,25). 

State law, therefore, provides different answers 
from Federal law regarding requirements for pain 
management and limitations. State licensing agen-
cies may compel therapy within particular standards. 
The standard is generally low — only simple compe-
tence consistent with the physician’s knowledge and 
training need be demonstrated. State agencies have 
little ability to require a physician to treat a particular 
patient so that requirements for competence extend 
only to existing therapeutic relationships. (See discus-
sion regarding Thirteenth Amendment below.) 

In contrast to state agencies, contractual rela-
tionships recognized under state laws exert power-
ful control over the patient-physician relationship. 
Modern contractual relationships extend beyond the 
therapeutic dyad. Physicians may incur contractual 
obligations to treat entire groups of patients through 
relationships with third-party payers. Physicians typi-
cally maintain the right to refuse patients for cause 
but must treat patients within their scope of practice. 
In these cases, physicians must carefully define lim-
its on their practices to avoid liability in tort or con-
tract. In Bergman the court found Chin liable due to 
a California statute. Yet Chin’s liability arose due to 
the fact that he had a patient-physician relationship 
with Bergman. The relationship was the crucial com-
ponent of the decision. Chin would have no liability to 
random, unassigned patients. Thus the common law 
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and administrative authorities of licensing and other 
agencies impose a duty upon a physician in an estab-
lished, contractual or therapeutic relationship. Such 
duties may establish a right to pain management in a 
particular patient.

Finally, limitations regarding pain management 
imposed by states become apparent. State Pain Con-
trol Acts offer some protection for physicians engag-
ing in legitimate pain management practices. How-
ever, breeches of good practice of the magnitude 
committed by Hurwitz likely will continue to attract 
Federal prosecutorial interest.

Clearly, neither ethics nor law compels pain man-
agement other than as an integral component of good 
patient care. So, is pain management a right?

Pain is a symptom. No objective measure currently 
exists. Despite intense study, pain remains a complex 
manifestation of neurologic, psychologic, and socio-
logic responses to a perceived painful stimulus. No 
other symptom is so easily falsified with such reliable 
responses from health care and lay communities. In 
fact, other symptoms such as dizziness and tinnitus are 
rarely discussed absent an etiology. Itch is an unusual 
symptom in that, like pain, it can appear anywhere on 
the body from a wide variety of etiologies.

Consider a quote from a recent review article: 
“[T]he unreasonable failure to treat pain is poor 
medicine, unethical practice, and is an abrogation of 
a fundamental human right” (27). The quote is no 
less accurate if the symptom “pain” is replaced with 
“itch.” In fact itch has long been recognized as a cause 
of human suffering (28). Itch has been associated with 
suicide since the early twentieth century (28). From 
this perspective, itch appears indistinguishable from 
pain (and may involve pain mechanisms, such as acti-
vation of C fibers). Perhaps if itch had the same politi-
cal emphasis as pain, with equal opportunity for com-
pensable interventional and invasive therapy, it would 
be a more popular symptom. Would anyone consider 
itch treatment per se a basic human right? It seems 
unlikely. 

Any additional doubt regarding pain manage-
ment as a basic human right may be dispelled by ex-
amining the nature of “rights.” The usual argument 
starts with a description of physician duties and makes 
the transition from general duty of good care to the 
specific duty of pain relief (notably omitting other 
symptoms such as itch) (27,29). 

Human rights fall into 2 classes. In the United 
States, basic human rights are those defined in the 

Constitution or protected by statute. The Consti-
tution or statute prevents the government from 
abridging these rights without substantial or com-
pelling reason. The best known example remains Roe 
v. Wade. The United States Supreme Court (Court) 
did not give Roe the right to an abortion. The Court 
instead acknowledged Roe’s right to choose as a 
personal liberty under the Bill of Rights and Due 
Process Clause of the Fourteenth Amendment. The 
Court then defined the circumstances under which 
the state may violate Roe’s right (30). With the ex-
ception of the prohibition against slavery embodied 
in the Thirteenth Amendment to the Constitution, 
human rights are protected against infringement by 
the state. 

If pain management were a basic human right, 
the government would have few ways to enforce the 
right. No laws yet exist prohibiting pain management. 
But suppose the government “required” pain man-
agement. The requirement would have the effect of 
an affirmative injunction. Against whom should the 
injunction issue? Even if the responsible party were 
unambiguously identified, the U.S. has a long history 
of non-enforcement of affirmative injunctions; the 
usual reason being that such injunctions tread danger-
ously close to violating the Thirteenth Amendment. 

One of the few mechanisms to secure a basic hu-
man right is a nationalized service. In the United States 
basic freedoms are assured by police, members of the 
executive branch, and nationally by the military, also 
the executive branch. The executive branch is checked 
and balanced by the legislative and judicial branches. 
If basic human rights become affirmative rights, then 
there is likely no alternative to a nationalized health 
care service (more specifically a nationalized pain care 
service). Members of the service would be essential-
ly civil servants treating any or all pain patients for 
whatever salary compensation the controlling agency 
deems appropriate. We suspect that this would reduce 
pain to a level of importance commensurate with oth-
er symptoms. 

A national cadre of pain management physicians 
offers the additional benefit of control over technol-
ogy and techniques to assure compliance with evi-
dence-based standards. Such a service prevents the 
all too frequent “orphaning” of chronically ill pain 
patients due to lack of funding. The associated loss 
of professional autonomy and the decrement in physi-
cian income would seem to represent a small price to 
pay in defense of a basic human right.
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The government may prohibit physicians from 
practicing substandard medicine (or even require a 
practice of medicine within an accepted standard of 
care), but in general, the government may not require 
specific therapy under particular circumstances or for 
a specified patient. If the constitutional issues are miti-
gated, the problem of other symptoms persists. Should 
sufferers of vertigo, tinnitus, or itch be treated as less 
than full citizens and denied similar Constitutional or 
statutory protections? Under this analysis the argu-
ment that pain management is a basic human right 
seems less defensible.

The second class of human rights comprises indi-
vidual rights arising from a special relationship. These 
encompass fiduciary responsibilities, duties of due 
care, or negotiated rights arising from contract. The 
patient-physician relationship is associated with this 
class of rights. Once created, the therapeutic dyad 
offers the patient protection. The protection arises 
through the physician’s fiduciary responsibilities. Ad-
ditional protection derives from the requirements of 
minimal standards of care and compliance with ethi-
cal principles imposed by licensing and regulatory 
agencies. Finally, patients find protection in statuto-
rily imposed duties, such as the elder abuse statute in 
Bergman.

As seen in the cases of James and Bergman these 
individual rights wield enormous power to enforce 
care consistent with reasonable standards. These 
rights also permit patients to present their cases be-

fore a jury when physicians breech their duties. To 
date, nothing creates a duty of care outside of the 
traditional patient-physician relationship. Absent a 
universal duty no universal right exists. As noted, des-
ignating any portion of health care as a basic human 
right carries with it the possibility of nationalization 
of the current state-sponsored monopolies we cur-
rently enjoy.

summaRy

Ethical and legal considerations in pain man-
agement typically relate to 2 issues. The first is pain 
management as a right. The second is the nature of 
the patient-physician relationship as it relates to pain 
management. Although pain physicians often like to 
think of pain management as a human right, law and 
ethics do not provide clear support of this position. 
Medical organizations generally do not define pain 
management as a specific duty of the physician, apart 
from the provision of competent medical care. To 
date, neither law nor ethics creates a duty of care out-
side of the traditional patient-physician relationship, 
and absent a universal duty, no universal right exists. 
Pursuing pain management as a fundamental human 
right may further entrench the government in the 
middle of the patient-physician relationship. Despite 
altruistic motives, attempts to define pain manage-
ment as a basic human right could have unintended 
consequences, such as nationalization of medicine to 
ensure provision of that right for all patients.
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